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    There are four elements in the definition of works in the Draft Articles for the 
Third Revision of Chinese Copyright Law:“in the literary, scientific and artistic 
domain”, “creative”, “can be fixed in some tangible ways” and “intellectual 
production”. The expression is unreasonable of “can be fixed in certain forms”. Does 
that mean the works should be capable of being fixed or the works should have been 
already fixed? In reality, there is no such works that are not capable of being fixed in 
certain forms. Even the oral works could be fixed in books or videos. So this element 
is not complying with the “Berne Convention”. The Draft Articles only provide the 
formal criteria of the fixation, however, neglecting the questions such as by whom or 
to what extent the works should be fixed. This neglect will bring some problems to 
the judicial practices. For example, can the works which are not fixed by or under the 
authority of the author be protected by the copyright law? It is also not clean to people 
to understand to waht extent the works is fixed if there is not relevant articles in the 
Draft Articles to interpret the forms and extent of “fixation”. The Chinese judicial 
practices indicate the necessity for the works to be fixed in certain forms. As for the 
drawbacks in the Draft Articles, it is proposed to clarify the logic of works’ definition, 
change some elements, and remove the word ‘can’ from the expression of ‘can be 
fixed in certain forms. It is also suggested there should be some articles about the 
fixation’ author and extent of fixed works.  
    This thesis consists of introduction, three chapters and conclusion.     
    The introduction discusses about the research questions, methodology and 
significances. The first chapter discusses the four elements of works in the existing 
legislation, and also mkae a contrast with the The Draft Articles. The second chapter 
try to interpret the logic of works’ definition in The Draft Articles according to the 
articles about works in the "Berne Convention". Besides, the second chapter also try 
to summarize the specific meaning of “fixation” and how to judge the “fixation” of a 













discusses about that The Draft Articles neglect the questions such as by whom or to 
what extent the works should be fixed and give some legislative suggestions.The 
conclusion introduces the causes and significances of the study. 
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    此外，《著作权法修订草案》对于作品构成要素的“固定性”要求也只是提
到了固定的“形式”，对于固定的“主体”，也即固定是作者本人或者在其授权
下的固定才属于固定，还是任何其他人为其固定也属于著作权法意义上的固定？ 
    而且，《著作权法修订草案》对于作品构成要素的“固定”形式和程度也没
有作出具体规定。作品部分的固定属于固定么，作品的固定是永久的固定还是临
时的固定？多大程度的固定算是固定了？ 
























    本文探讨的主要内容可以归纳为以下几点： 
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